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RECOMVENDED ORDER

The final hearing was held in this matter in Tavernier, Florida, on January
23-25, 1989, before Donald D. Conn, a duly designated Hearing Oficer of the
Division of Administrative Hearings. The parties were represented as foll ows:

APPEARANCES

For Petitioners: David L. Manz, Esquire
Post O fice Box 177
Mar at hon, Florida 33050

Ni chol as Mulick, Esquire
88539 Overseas H ghway
Tavernier, Florida 33070

Andrew M Tobin, Esquire
James S. Mattson, Esquire
Post O fice Box 586

Key Largo, Florida 33037

Fred Tittle, Esquire
Post O fice Drawer 535
Tavernier, Florida 33070

James A. Helinger, Jr., Esquire
209 Turner Street
Clearwater, Florida 34616

Betty Brothers Rein, pro se
Route 1, MIle Marker 28
Little Torch Key, Florida 33043

For Respondent: David C. Jordan, Esquire
Department of Community Affairs
2740 Centerview Drive
Tal | ahassee, Florida 32399

This is a drawout proceedi ng held pursuant to Section 120.54(17), Florida
Statutes, in which the issue is whether the Departnment of Community Affairs
(Departnent) shoul d adopt Proposed Rul es 9J-14.006 and 9J-15. 006 di sapproving
certain map changes proposed by Petitioners, and approved by the Mnroe County



Board of County Conmi ssioners. At the hearing, the Departnment called the

foll owi ng witnesses: Lane Kendig, who was accepted as an expert in |and use

pl anni ng, | and devel opnent regul ati ons, and conprehensi ve pl anni ng; Janes L.

Qui nn, who was accepted as an expert in conprehensive and | and use planning, and
the area of critical state concern program GCGeorge Schrmahl, who was accepted as
an expert in the biology and ecol ogy of the Florida Keys, and conprehensive

pl anni ng; Donald Craig, who was accepted as an expert in conprehensive pl anning,
and the Monroe County conprehensive plan and | and use regul ations; and Maria
Abadal , who was accepted as an expert in Monroe County conprehensive pl anning
and | and devel opnent regul ations. Petitioners called the foll ow ng expert

wi t nesses: Mary Kay Reich, who was accepted as an expert on Mnroe County

conpr ehensi ve planning and | and use regul ations; Arthur H Winer, who was
accepted as an expert in biology and ecol ogy; Bernard Zyscovi ch, who was
accepted as an expert in conprehensive |and use planning and zoning; and Maria
Abadal , an expert in Mnroe County conprehensive planning and | and devel opnment
regul ations. |In addition, seventeen individual Petitioners testified as fact

wi t nesses. The Departmnent introduced twelve exhibits, and thirty-six exhibits
were introduced on behalf of Petitioners.

No transcript of the hearing was filed. The parties requested, and were
granted, thirty days following the hearing to file proposed reconended orders,
i ncl udi ng proposed findings of fact. The Appendix to this Recommended O der
contains a ruling on each tinely filed proposed finding of fact.

FI NDI NGS OF FACT

1. On or about Decenber 10, 1987, the Departnent filed Proposed Rul es 9J-
14. 006 and 9J-15.006 with the Departnent of State, and published notice of its
intent to adopt these proposed rules in the Decenber 18, 1987 edition of the
Florida Adm nistrative Wekly. In pertinent part, these proposals disapprove
certain Map Amendnents requested by Petitioners, and approved by the Monroe
County Board of County Conm ssioners in Cctober, 1987.

2. Petitioners tinmely filed petitions for draw out proceedi ngs pursuant to
Section 120.54(17), Florida Statutes, and in March, 1988, the Depart nent
transmtted these petitions to the Division of Admi nistrative Hearings for a
heari ng under the provisions of Section 120.57, Florida Statutes. The
Department has determ ned that normal rul e-maki ng proceedi ngs under Section
120.54 are not adequate to protect Petitioners' substantial interests, and has
suspended rul e-maki ng regardi ng these Petitioners and the Map Anendnments at
issue in this case. Petitioners' standing is not at issue in this proceedi ng.

3. The Florida Keys' Conprehensive Plan was adopted by the Mnroe County
Board of County Conm ssioners in February, 1986, and Volune 11l of the Plan
consi sting of |and devel opment regul ati ons, was approved by the Departnent and
the Adm nistration Comrission in July, 1986. The Departnent uses, and relies
upon, the provisions of this Plan in interpreting and applying the Principles
For Qui di ng Devel opnent set forth at Section 380.0552(7), Florida Statutes, and
in determining if proposed changes in | and devel opment regul ations or Pl an
anendnments are in conpliance with said Principles.

4. As part of its Conprehensive Plan, Mnroe County adopted | and use
district maps in February, 1986, which depict the approved | and use and zoning
of individual parcels. Petitioners herein urge that the zoning of their parcels
in February, 1986, as portrayed on the district maps, is in error or is not
justified due to their particular circunstances. Therefore, they have sought
Map Anendnents which were approved by the Monroe County Board of County



Conmi ssioners in Cctober, 1987, but which the Departmnent proposes to di sapprove
as not in conformance with the Principles for CGuiding Devel opment. All proposed
changes to land use district maps nust take into account the uses and
restrictions applied to the districts by the devel opnent regul ations, as well as
the goals and policies set forth in the Plan

5. The Keys' Conprehensive Plan states that anendnents or changes may be
consi dered by the Board of County Comm ssioners based on

a) changed projections, such as public service needs, fromthose on which
the text or boundary was based,;

b) changed assunptions, such as regardi ng denographi c trends;

c) data errors, including errors in mapping, vegetative types and natura
f eat ures;

d) new i ssues;
e) recognition of a need for additional detail or conprehensiveness; and

f) data updates. However, no change may be approved if it results in an
adverse community change. Typographical or drafting errors may be corrected by
the Board at any tine, w thout notice or hearing.

6. In pertinent part, the |and devel opment regul ations set forth in Vol une
1l of the Keys' Conprehensive Plan provide:

Exi sting Uses

Al'l uses existing on the effective date of
t hese regul ati ons which would be permtted as
a conditional use under the terns of these
regul ati ons shall be deenmed to have a
conditional use permt and shall not be
consi dered nonconf orm ng

* * %
Sec. 5-201. Uses pernmitted as of right are
t hose uses which are conpatible with other
land uses in a |land use district provided
they are developed in conformty with these
regul ati ons.

* * %
Sec. 5-301. Conditional uses are those uses
whi ch are generally conpatible with the other
| and uses pernitted in a land use district,
but which require individual review of their
| ocation, design and configuration and the
i mposition of conditions in order to ensure
t he appropriateness of the use at a
particul ar | ocation.

* * %
Sec. 7-101. The purpose of this Chapter is
to regulate and limt the continued existence
of uses and structures established prior to
t he enactnent of these regulations that do
not conformto the provisions of these



regul ati ons. Many non-conformties may

continue, but the provisions of this Chapter

are designed to curtail substantial

i nvestnment in non-conformties and to bring

about their eventual elimnation in order to

preserve the integrity of these regul ations.
* * %

Sec. 7-103. Nonconform ng Uses.

A. Authority to continue. Nonconforn ng
uses of land or structures may continue in
accordance with the provisions of this
Sect i on.

B. Odinary repair and mai ntenance. Nor nal
mai nt enance and repair to permt continuation
of regi stered nonconform ng uses may be

per f or med.

C. Extensions. Nonconform ng uses shall not
be extended. This prohibition shall be
construed so as to prevent:

1. Enlargenment of nonconform ng uses by
additions to the structure in which such
nonconform ng uses are |ocated; or

2. Cccupancy of additional |ands.

D. Relocation. A structure in which a
nonconformng use is | ocated may not be noved
unl ess the use thereafter shall conformto
the limtations of the |land use district into
which it is noved
E. Change in use. A nonconforn ng use shal
not be changed to any other use unless the
new use confornms to the provisions of the
land use district in which it is |ocated.
F. Term nation.

1. Abandonnent or discontinuance. \Were
a nonconformng use of land or structure is
di sconti nued or abandoned for six (6)
consecutive nonths or one (1) year in the
case of stored |obster traps, then such use
may not be re-established or resunmed, and any
subsequent use must conformto the provisions
of these regul ations.

2. Damage or destruction. ... if a
structure in which a nonconform ng use is
| ocated i s danaged or destroyed so as to
requi re substantial inprovenent, then the
structure may be repaired or restored only
for uses which conformto the provisions of
the land use district in which it is |ocated.
Fair market value shall be determ ned by
reference to the official tax assessnent
rolls for that year or by an appraisal by a
qualified i ndependent appraiser. The extent
of dammge or destruction shall be determ ned
by the Building Oficial, in consultation
with the Director of Planning, by conparing



the estimted cost of repairs or restoration
with the fair market val ue.

Sec. 7-104. Nonconform ng Structures.

A. Authority to continue. A nonconform ng
structure devoted to a use pernitted in the
| and use district in which it is |ocated may
be continued in accordance with the

provi sions of this Section.

B. Odinary repair and mai ntenance. Nornal
mai nt enance and repair of registered
nonconform ng structures may be perforned.
C. Relocation. A nonconformnng structure,
other than an historic structure previously
listed on the National Register of Historic
Places or the Florida Inventory of Hi storic
Pl aces, or designated as historic by the
Board of County Conm ssioners, shall not be
noved unless it thereafter shall conformto
the regul ations of the land use district in
which it is |ocated.

D. Term nati on.

1. Abandonnment. \Were a nonconform ng
structure i s abandoned for twelve (12)
consecutive nonths, then such structure shal
be renoved or converted to a conformng
structure.

2. Damage or destruction

a. Any part of a nonconform ng structure
which is damaged or destroyed to the extent
of less than fifty percent of the fair market
val ue of said structure may be restored as of
right if a building permt for reconstruction
shall be issued within six (6) nmonths of the
date of the damage

b. ... any nonconform ng structure which
i s danaged or destroyed so as to require
substantial inprovenent may be repaired or
restored only if the structure conforms to
the provisions of the Iand use district in
which it is |located. Fair market val ue shal
be determ ned by reference to the official
tax assessnent rolls for that year or by an
apprai sal by a qualified independent
apprai ser. The extent of damage or
destruction shall be determ ned by the
Building Oficial, in consultation with the
Director of Planning, by conparing the
estimated cost of repairs or restoration with
the fair market val ue.

THE BROTHERS' PROPERTI ES
7. Map Anendnent 48 was requested by R Krajfasz, Bruce Barkley and Betty

Brothers Rein (Case No. 88-1071 RP) concerning certain property they own on the
west shore of Little Torch Key which is currently zoned NA (native area) , and



whi ch they are seeking to have rezoned SC (suburban commercial). This is an
undevel oped parcel with 700 feet adjacent to, and to the south of, U S. 1, which
i s surrounded by other, |arger, undevel oped properties zoned NA and SR (suburban
residential). The property is a salt marsh wetland whi ch cannot be devel oped

wi t hout substantial filling. Existing conditions include scrub mangroves,
but t onwood and nangrove st ands.

8. The Keys' Conprehensive Plan recogni zes the unique and irrepl aceabl e
character of the area's natural environment and seeks to protect the quality of
nearshore waters, wetlands, and transitional areas through the designation, NA
It expresses the policy of prohibiting the destruction, disturbance or
nodi fication of any wetland, except where it is shown that the functiona
integrity of such wetland will not be significantly adversely affected by such
di sturbance. There has been no such show ng regardi ng Map Amendnent 48. It is
al so an expressed policy in the Plan to establish and pronbte a scenic corridor
along U.S. 1, and prohibit devel opment along U.S. 1 that disturbs the natural
hori zon. (See Sections 2-103, 104, 105 and 109, Vol. |1, Keys' Conprehensive
Plan.) Approval of this Map Arendnent is inconsistent with these policies since
SC zoning allows nuch nore intensive use of the property, placing a greater
demand on water resources and other infrastructure in the Keys.

9. Bud and Patricia Brothers have requested the rezoning of certain
undevel oped properties they own on Big Pine Key, known as Long Beach Est ates,
consi sting of approximately 14 acres planned for a notel site, and 30 | ots of
greater than one acre each. These requests are for Map Changes 61 and 63 (Case
Nos. 88-1074 and 88-1075 RP). These properties are currently zoned NA, and the
rezoni ng sought is SR Existing conditions consist of red mangrove, hamock
speci es, sea grape, pond apple, bay cedar and simnml|ar species.

10. Map Anendnents 61 and 63 have not been shown to be consistent with the
Future Land Use Elenment in that they would reasonably result in devel opnment
whi ch woul d have significant adverse affects on wetland areas, beaches, berns
and the quality of nearshore waters. (See Sections 2-104, 105 and 107.)

11. The requested rezonings of the Brothers' Properties (Map Amendnents
48, 61 and 63) would be inconsistent with the Principles for Guiding
Devel opnent. Specifically, they would adversely affect the shoreline and marine
resources, including mangroves and wetl ands, native tropical vegetation, dunes,
water quality and the natural scenic resources of the Florida Keys. Petitioners
failed to present competent substantial evidence in support off these requested
Map Anendrments. There is no denonstrated need for additional comrercial
devel opnent in the Little Torch Key area.

Bl G PI NE KEY

12. Petitioners Schirico Corporation and BHF Corporation have filed Map
Amendnents 66 and 67, respectively, (Case Nos. 88-1076 and 88-1077 RP) which
seek to rezone their properties on Big Pine Key to SC from NA and SC (Schirico),
and from SR (BHF).

13. Although there was conflicting evidence concerning the exact extent of
wet | ands on the Schirico property, both the Petitioner and the Departnment
presented evi dence denonstrating that a significant portion of the property in
Map Anendrment 66 is wetland with wetland species, including black, white and red
mangroves, and buttonwood. The property is in a transition zone between upl ands
and wetlands, and is crisscrossed with nmosquito ditches. The requested



Amendnent is for the entire undevel oped parcel of alnpbst ten acres, designating
it all SC

14. The BHF parcel is approximately 5 acres in size, undevel oped, and is
| ocated off of U S 1 with SC property between it and U.S. 1. The property is
al so adjacent to SR and IS (inproved subdivision) properties. The traffic flow
along an arterial road fromthis parcel to U S. 1 is very heavy due to existing
conmer ci al devel opment and the county road prison canmp |located in close
proximty. This parcel acts as a buffer between comercial uses, and woul d be
an ideal site for affordabl e housing.

15. There is an excess of undevel oped SC property on Big Pine Key, and,
therefore, both of these proposals are inconsistent with sound econom c
devel opnent.

16. Map Anendnent 66, requested by Schirico, is inconsistent with the
Princi pl es of Guiding Devel opnment which seek to protect mangroves, wetl ands,
fish and wildlife, and their habitat, as well as native tropical vegetation, and
to limt adverse inpacts of devel opnent on water quality in the Keys.

17. MNMap Anendnent 67, requested by BHF, is inconsistent with the
Principles for CGuiding Devel opment whi ch enphasi ze the need to strengthen | ocal
government's | and use nmanagenent capabilities, provide affordabl e housing, and
to protect the public welfare.

THE MEDI AN STRI P

18. The following Petitioners own property which conprise the median strip
between U. S. 1 and County Road 5 on Plantation Key: Robert Vaughn (Map
Amendnent 170; Case No. 88- 1094 RP); Diane Droney (Map Anendnment 172; Case No.
88-1095 RP); Jean Anderson (Map Anendnent 173; Case No. 88-1096 RP); Mnte G een
(Map Amendnent 174; Case No. 88-1097 RP); Harry Palen (Map Anendnent 175; Case
No. 88-1098 RP); Robert Vaughn (Map Amendnent 176; Case No. 88-1099 RP); and
Kar|l Beckmeyer and WIliam Horton (Map Amendnent 177; Case No. 88-1100 RP). In
addition, Petitioners Qutdoor Advertising of the Keys (Case No. 88-1067 RP),
Dorothy M Baer (Case No. 88-1092 RP) and C. W Hart (Case No. 88-1093 RGA)
support Map Arendments 170, 172-177.

19. The nmedian strip between U.S. 1 and County Road 5 is 120 feet deep and
individual lots in the nedian are generally 60 feet wide. Petitioners each own
fromone to six lots in the median strip which are currently used and devel oped
for substantially comrercial purposes, such as cabi net maki ng and sal es,
greeting card and novelty shop, retail plant nursery and office, a mni-nal
with 17 stores, gas station and a professional office building. Current zoning
of this property is SR, and Petitioners seek SC zoning with these Mp
Anmendnent s.

20. Although there is sone undevel oped property in the nedian strip, there
is no residential developnent in this strip. A 120 foot wi de strip between
hi ghways is not appropriate for residential developnment. This median strip is
primarily a commercial area, and Petitioners in this case have existing
commer ci al uses, or own property adjacent to such comrercial uses. Therefore,
t hese applications should be dealt with together, as one package, rather than
i ndividual ly, according to Maria Abadal, the Departnment’'s pl anni ng manager who
directs the critical area programin the Keys. Abadal testified that conmerci al
areas should be zoned for commercial uses, and SCis a commercial zoning
classification. Donald Craig also testified that some of these Map Anendnents



shoul d be approved because SR is intended to encourage residential devel opnent,
and residential uses are not appropriate in a nedian strip. He noted that other
medi an strips in the Upper Keys have SC zoning. Finally, Bernard Zyscovich
confirmed that the character of this strip is clearly conmercial, and it is not
appropriate for residential devel opnent.

21. O particular relevance to these Map Anendnents are the foll ow ng
provi sions of the Keys' |and devel opnent regul ations:

Sec. 9-106. Purpose of the Sub Urban
Commercial District (SO

The purpose of this district is to
establish areas for commerci al uses desi gned
and intended primarily to serve the needs of
the i medi ate planning area in which they are
| ocated. This district should be established
at | ocations convenient and accessible to
residential areas w thout use of U S. 1.

Sec. 9-107. Purpose of the Sub Urban
Resi dential District (SR

The purpose of this district is to
establish areas of |low to nmedium density
residential uses characterized principally by
single-fam |y detached dwellings. This
district is predom nated by devel opnent;
however, natural and devel oped open space
create an environnent defined by plants,
spaces and over-water views.

Al of Petitioners' properties allow access from County Road 5, and, therefore,
can be used without disrupting the flow of traffic along U S. 1.

22. Most of Petitioners' existing commercial buildings are | ess than 2500
square feet. Buildings of this size are allowed as a matter of right in SC
zoning, but are a conditional use in SR zoning. Therefore, if destroyed by fire
or natural disaster, Petitioners could not replace existing structures as a
matter of right under their current SR zoning, but could do so under SC zoning
sought by these Map Anendnents.

23. Maria Abadal expressed the Departnent's opposition to these Map
Amendnent s, which she stated ware inconsistent with the policies expressed in
t he Keys' Conprehensive Plan to restrict upland clearing along U S. 1, prohibit
devel opnent that is disruptive of the natural horizon along U.S. 1, and pronote
a scenic corridor along U S. 1. However, these parcels are already cl eared, and
have been used for commercial purposes for many years. There is, therefore, no
basis for a finding of inconsistency based upon these policies. She also
testified that these Anendnents are inconsistent with the Principles for Guiding
Devel opnent which seek to protect the historical heritage, character, and
natural scenic resources of the Keys. There is no basis to find that an
exi sting commercial area will be inconsistent with these Principles since there
is no evidence in the record of any unique historical heritage, character or
sceni c resources associated with these commercial uses. By recognizing the
exi sting character of these parcels, and allow ng their continued commercial use



as a matter of right in the event of destruction by fire or a natural disaster
approval of these Map Amendnents woul d appear to reduce the need for new
commer ci al uses el sewhere on Pl antation Key, while assuring continued citizen
access to |l ong-standing comrercial activities.

THE SEWAGE PLANT NEI GHBOR

24. Robert and Judy Wttey have filed Map Arendnent 194 which seeks to
rezone their 100 foot by 152.47 foot lot on Plantation Key fromIS (I nproved
Subdi vision) to SC (Case No. 88-1113 RP). Petitioners currently use this
property to operate a commercial air conditioning business, with fiberglassing,
wel di ng and associ ated storage. There is a 5200 square foot conmercial building
on the property.

25. Surrounding uses include a condominium with its sewage treatnent plan
| ocated i medi ately adjacent to the Wttey property, a high school athletic
field, with a sewage treatnment facility within 150 feet of this property, the
hi gh school's autonotive repair garage and vocational training facilities, and a
commer ci al contracting business. A generator for the condomi niumis also
| ocated next to this property. There are no single-famly residential uses on
the street where this property is located. The Wttey property is not part of a
pl atted subdi vi si on

26. Under its current 1S zoning, the building |located on this property is
a nonconform ng use, and nmay not be expanded or reconstructed if destroyed by
fire or a natural disaster. SCis the lowest intensity | and use designation
that could be applied to this property which would result in the current
structure being a conformng use.

27. In pertinent part, the Keys' |and devel opnent regul ati ons provide that
t he purpose of the IS designation is to accommopdate the legally vested
residential devel opnent rights of the owners of subdivision lots that were
awful |y established and i nproved prior to the adoption of the regul ations.

28. There was no showi ng of inconsistency with the Principles for Quiding
Devel opnent if Map Anendment 194 were to be approved. Specifically, it was not
shown that approval of this Map Armendnent woul d have an adverse inmpact on public
facilities or the natural resources. The Petitioners denonstrated that SCis,
in fact, the appropriate zoning for this property, and that 1S is totally
i nappropriate since this property is not part of a platted subdivision. There
is no basis to zone this property IS based upon the existing uses surroundi ng
this property.

THE PI LOT/ FI SH HOUSES

29. Map Amendnents 242, 243 and 245 involve the applications filed by
Petitioners Coral Lake Realty, Inc. (Case No. 88-1114 RP), Jack and Dorothy Hil
(Case No. 88-1115 RP) and Shirley @unn (Case No. 88-1117 RP) for the rezoning of
properties they own surrounding a basin, known as Lake Largo, on North Key
Largo. The Coral Lake Realty property is the site of an existing restaurant,
known as The Pil ot House, and marina. The GQunn property is the forner site of a
comercial fish house, which was abandoned in 1985 due to a decline of
commercial fish harvests and a | oss of wholesalers. @Qunn's property is also the
| ocation of a burned out building, a dive shop, and a few commercially |eased
docks. The Hill property is used to operate a comercial fish house, fish
processi ng, and the patching and building of traps. These properties are one-
half mle off of U S 1.



30. Petitioners' properties are currently zoned CFSD-5 (Conmer ci al
Fi shi ng- Key Largo), and they are seeking to have themrezoned MJ (m xed use).
In pertinent part, the Keys' |and use regul ati ons provide:

Sec. 9-118. Purpose of the Commerci al
Fi shing Special Districts
(CFS)

The purpose of these districts is to
est abl i sh areas where various aspects of
commer ci al fishing have been -traditionally
carried out while prohibiting the
establi shment of additional conmerci al
fishing uses which are inconsistent with the
natural environnent, imediate vicinity or
communi ty character of the area.

Sec. 9-119. Purpose of the Mxed Use
District (M)

The purpose of this district is to
establish or conserve areas of m xed uses
i ncluding comercial fishing, resorts,
residential, institutional and comerci al
uses and preserve these as areas
representative of the character, econony and
cultural history of the Florida Keys.

The only uses pernitted as of right in a CFSD-5 district are comercial -fishing,
det ached dwel i ngs and accessory uses. The MJ designation allows, but does not
encourage or pronote, comercial fishing. It is designed for intense m xed
uses, sonme of which would be inappropriate for this basin. There are areas in

t he Keys where fish houses are located in MJ zoning. Petitioners have not
denonstrated there is any shortage of MJ areas in the Keys.

31. According to Lane Kendi g, an expert in conprehensive planning,
promoting comercial fishing is one of the main ains of the Keys' Conprehensive
Pl an, and the CFSD zoning category is a primary mnmethod of inplenenting this aim
Because conmercial fishing activities can only be |l ocated in areas such as this
whi ch have deep water access, CFSD zoning of properties with these site specific
characteristics shoul d be encouraged, and approval of these Map Anendnents woul d
be inconsistent with this objective of the Plan.

32. The comunity character of the Lake Largo basin is heavily dom nated
by commercial fishing and associated activities, although sone m xed uses are
al so present. (See Section 2-109.) It is surrounded by SR and IS districts,
and existing residential uses.

33. The Pilot House restaurant (Map Anendnent 242; Case No. 88-1114 RP) is
a nonconformng use in the CFSD-5 zone which could not be expanded, or replaced
as of right if destroyed by fire or natural disaster. Bernard J. Costello,
princi pal stockholder in The Pilot House, testified that MJ zoning is being
sought to allow the placenment of nore docks in the basin, and to make additiona
i nprovenents to the restaurant which could not be allowed in CFSD-5. It is his
intention to continue to use this property as a restaurant and marina if the Map
Amendnent is approved.



34. The H Il fish house (Map Amendnent 243; Case No. 88-1115 RP)
processes, freezes and cooks fish which is primarily shipped in from other
countries and states. Only 10 percent of the product handl ed through this fish
house is caught locally in the Keys, while in 1972, all of the product was
local. Due to the decline of local comercial fishing, about five years ago
i nported fish becane the majority of product handled in this fish house. Sone
fishernmen now sell directly to trucks, and bypass the fish houses. Recreationa
users now conprise a significant portion of boat slip renters on the basin.

35. Wiile there has been a decline in |ocal commercial fishing, such uses
are still present and the uses permtted as of right in CFSD-5 are nore
appropriate for this basin than those uses for which the MJ designati on was
devel oped. These Map Anmendnments woul d be inconsistent with the comunity
character of this basin, and would not conply with those Principles for Guiding
Devel opnent whi ch seek to strengthen the capabilities of |ocal governnent for
managi ng | and use and devel opnment, limt adverse inpacts of devel opnent on water
quality, and protect the unique historic character and heritage of the Keys.

" NOSEEUMS"

36. Jerone and Mary Behrnmann have filed Map Anendnent 263 (Case No. 88-
1118 RP) seeking to have their property |ocated on Key Largo rezoned from SR to
SC. This property has been operated as a tropical plant nursery for about five
years. Donald W Ross has filed Map Amendnent 268 (Case No. 88-1119 RP) seeking
to al so have property located on Key Largo rezoned fromSR to SC. This property
is used to operate an al um num si di ng business. There is no access to these
properties, except fromU. S 1. Petitioners' present uses are nonconformng in
a district zoned SR, and, therefore, may not be nodified, repaired or replaced
if destroyed by fire or natural disaster

37. Both of these petitions deal with properties |ocated on the sane side
of US 1 in an area of intense natural vegetati on and hardwod hamocks. Wth
the exception of Petitioners' properties, the area i medi ately adj acent on the
same side of U S. 1 is undevel oped. However, on the opposite side of US 1is
i ntense conmerci al devel opnent, including strip stores, used car sales, a flea
mar ket and conveni ence store. A power station is located to the north of these
properties on the sane side of U S. 1.

38. Due to the heavy infestation of mcroscopic insects, known |ocally as
"Noseeuns, " resulting fromnatural vegetation on these and adjoi ni ng properti es,
residential devel opment would be very difficult. These nosquito-like gnats
beconme active in the early evening and at night, and are so small that they
cannot be prevented fromentering residences by screening. Local residents wll
not go outdoors after dark in areas infested with "Noseeuns." Petitioners
commercial activities do not require themto be on these properties at night.

39. In the area adjoining Petitioners' properties, US. 1is a four |ane
di vi ded hi ghway which forns a natural |and use, and zoning barrier fromthe
commercial activities on the opposite side of the highway.

40. Petitioners' parcels represent relatively small portions of an area
zoned SR which extends approxinmately one nmle along U.S. 1, and is from650 to
700 feet deep. The only issue in this case is whether Petitioners' properties
shoul d be rezoned SC, which would | eave the rest of this area zoned SR Such a
rezoni ng of these parcels to SC would be a classic case of spot zoning since it



woul d confer special benefits to these owners w thout regard to adj oi ni ng
owners, and woul d destroy and disrupt the overall integrity of this SR district.

41. There are sufficient undevel oped SC properties in this i medi ate area,
and there is, therefore, no denonstrated need for additional SC zoning.

42. Petitioners' expert, Bernard Zyscovich, acknow edged that those
properties presently zoned SR which adjoin Petitioners' properties could be used
for residential developrment. This is an area in Key Largo where the County is
attenpting to direct residential developnent. Although it is not on the water
and does not have a water view, there are other residential areas in the Keys
whi ch | ack these anenities.

43. The rezoning to SC sought by Map Amendnents 263 and 268 woul d be
i nconsistent with the follow ng objectives and policies of the Keys
Conpr ehensive Plan (Sections 2-106 and 109):

To protect the functional integrity of upland
hanmocks that contribute to the tropical and
native character of the Florida Keys,
particularly along U S. 1 and County Road
905.

* * %
To restrict the clearing of upland vegetation
that contributes to the tropical and native
character of the Florida Keys along the U S.
1 and County Road 905 corridors.

* * %
To limt the devel opment of new | and uses to
intensities and characters that are
consi stent with existing community character
where a community character change woul d have
undesi rabl e social, cultural, economc or
envi ronnent al i npacts.

* * %
To establish and pronmpote a scenic corridor
along U.S. 1 and County Road 905.

44. These Map Anendnments woul d al so be inconsistent with those Principles
for @uiding Devel opnent that nmandate protection of upland resources and native
tropi cal vegetation such as hardwood hammocks, limting adverse inpacts of
devel opnent on water quality, and enhancenment of natural scenic resources.

CAPTI ON' S COVE

45. Robert Maksynec is the principal stockhol der of devel oprent
partnershi ps known as Tormac and Pl anmac which are Petitioners in Cases 88-1121
and 88-1122 RP, respectively, and which are seeking Map Arendnents 135 and 136
for certain undevel oped, scarified properties owned by Petitioners surrounding a
basi n known as Captain's Cove on Lower Matecunbe Key. These properties are
zoned CFA (commercial fishing area) and Map Amrendnents 135 and 136 seek SC
zoning. Although this property is |ocated between Captain's Cove and U.S. 1, it
is accessible by arterial roads without using U S. 1.

46. Petitioners propose to develop these properties into a hotel with 52
boat slips, and mari ne shops. Deed restrictions on the property bar comerci al



fishing. The Department of Environnmental Regul ation has issued Permt Nunber
441008425 to construct a 52 boat slip and docking facility conditioned on non-
commer ci al uses, and prohibiting fuel or storage facilities, as well as boat
cl eani ng, hull maintenance and fish cleaning at the permtted facility. Under
CFA zoning, Petitioners' proposed use is nonconform ng

47. CFA allows nore commercial and intense uses than CFSD-5. In pertinent
part, the Keys' |and use regul ations provide:

Sec. 9-106. Purpose of the Sub Urban
Commercial District (SO

The purpose of this district is to
establish areas for commerci al uses desi gned
and intended primarily to serve the needs of
the i medi ate planning area in which they are
| ocated. This district should be established
at locations convenient and accessible to
residential areas without use of U S 1.

* * %
Sec. 9-116. Purpose of the Commerci al
Fishing Area District (CFA)

The purpose of this district is to
establish areas suitable for uses which are
essential to the comercial fishing industry
i ncludi ng sal es and service of fishing
equi prent and supplies, seafood processing,
fishing equi prent manufacture and treatnment,
boat storage and residential uses.

48. These properties are surrounded by comercial and marine conmerci al
uses, and across the basin is a residential area. There is no denonstrated need
for undevel oped SC properties in this area.

49. Since these properties are |located on a water basin with residenti al
areas in close proxinmty, SC zoning is inappropriate and inconsistent with the
Princi pl es For CGuiding Devel opment, which seek to Iinmt the adverse inpacts of
devel opnent on water quality, and ensure sound econom c devel opnent. It also
appears, however, that the current CFA zoning may al so be inappropriate for this
property due to existing deed restrictions, DER permt conditions, and the
decline in commercial fishing activities in the Keys in recent years.
Nevert hel ess, the only issue in dispute in this case is whether the SC
designation sought in Map Anendnments 135 and 136 is consistent with the
Princi pl es For CGuiding Devel opment, and it is not.

THE OLD POST OFFI CE

50. Petitioner Catherine Nash has filed Map Anendnent 215 (Case No. 88-
1128 RP) by which she seeks to have property she owns in Tavernier, known as The
ad Post Ofice, rezoned fromits current SRto SC

51. The subject property is currently used to operate an art gallery and
rel ated busi ness, but was formerly used from 1926 to about 1960 as a grocery
store and post office. The only access to this property is fromU. S. 1. The
property is surrounded by SR zoning. Across U S. 1 there are SC zoned
properties.



52. There was conflicting testinmony whether Petitioner's existing building
could be rebuilt in SR zoning if destroyed by fire or natural disaster. It has,
therefore, not been established that SC zoning is necessary to protect the
present existing use of this property.

53. Due to the lack of access to the property other than fromU. S 1, it
fails to neet an essential requirenent for SC zoning. Approval of Map Amendnent
215 woul d al so represent a clear case of spot zoning since this would be an
i sol ated SC parcel amd an SR district.

54. Petitioner's Map Amendnent has not been shown to be consistent with
the Principles For CGuiding Devel opnent, and in particular those which seek to
strengthen | ocal government's capabilities for managi ng | and use and
devel opnent, and which seek to ensure sound econom c devel opment which is
conpati ble with the unique historic character of the Keys.

TROPI C SQUTH

55. Petitioner Tropic South was represented at hearing, but no evidence in
support of Map Anendnment 91 (Case No. 88-1083 RP) was of fered.

ECONOM C | MPACT STATEMENT

56. There is no evidence that the Departnent has devel oped an econom c
i npact statenent (EIS) for those portions of the proposed rul es disapproving the
above referenced Map Anendnents previously approved by Mnroe County. The
Departnent did prepare an EIS for those Map Amendnents transmitted by Mnroe
County which the Departnent approved, but those Armendnents, and that EI'S, are
not the subject of this proceeding.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter in this cause. Sections 120.54(17) and 120.57(1),
Florida Statutes; Rule 28-5.604(5), Florida Adm nistrative Code.

58. At the Petitioners' request pursuant to Section 120.54(17), Florida
Statutes, the Departnent suspended its rul enaking proceeding as it related to
t hese proposed Map Amendnents, and transmitted the matter to the Division of
Admi ni strative Hearings for a separate proceedi ng under the provisions of
Section 120.57. This nore formal proceedi ng was deenmed appropri ate because the
Petitioners denonstrated to the Departnent that normal rul emaking proceedi ngs
did not provide an adequate opportunity to protect their substantial interests.
Section 120.54(17), Florida Statutes (1987).

59. The purpose of this "draw out” proceeding is to allow Petitioners to
make an effective presentation of their evidence and argunents concerning these
proposed rules, and to pernit the parties to make statenments under oath, conduct
di scovery, and cross exam ne witnesses. The "draw out" proceeding all ows
greater input than is available at a public rul emaki ng hearing. Balino v.
Departnment of Health and Rehabilitative Services, 362 So.2d 21 (Fla. 1st DCA
1978); cert. den., 370 So.2d 458; appeal dism ssed, 370 So.2d 462; Whitehal
Boca v. Departnment of Health and Rehabilitative Services, 456 So.2d 928 (Fl a.
1st DCA 1984).



60. Petitioners are asserting the affirmative of the issue in this case by
contendi ng that the Departnment should have approved, rather than rejected, their
Map Anendrments. The burden in a rule challenge is on the party attacking an
agency's proposed rule. Accordingly, the Petitioners have the burden of proof.
Fl orida Departnent of Health and Rehabilitative Services v. Career Service
Conmi ssion, 289 So.2d 412 (Fla. 4th DCA 1974); Florida Departnent of
Transportation v. J.WC Co., Inc., 396 So.2d 778 (Fla. 1981); Agrico Chemi cal
Co. v. Department of Environnmental Regulation, 365 So.2d 760 (Fla. 1st DCA
1978). O course, the validity of these proposed rules is not at issue in this
"draw out" proceeding. Rather, the Departnment nmay nodify these proposed rul es
after consideration of the record established at hearing, including the parties
evi dence and argunent, as well as these findings and recomendati ons.

61. Petitioners challenge the Departnent's proposed rule for failure to
i ncl ude or provide an Economic |Inpact Statenment (EIS) as required by Section
120.54(2)(a) and (b), Florida Statutes (1987). The evidence establishes that
t he Departnment has not devel oped an EI'S which addresses the inpact of the
proposed rules at issue in this case on the Petitioners. The Departnment did
prepare a one-page docunent which is entitled "Statenent of Economic |Inpact”, a
copy of which was adnmitted into evidence. However, this Statenent was prepared
for those Map Amendnents which were approved by the Departnent, and no economc
i npact anal ysis was devel oped by the Departnment for the rejection of Map
Amendnents. Failure to neet the requirements of Section 120.54(2)(b) is a
ground for holding a rule invalid, whether it be a proposed or final rule.
Section 120.54(2)(d), Florida Statutes (1987); Florida-Texas Freight, Inc. v.
Hawki ns, 379 So.2d 944 (Fla. 1979); Department of Health and Rehabilitative
Services v. Wight, 439 So.2d 937, 940 (Fla. 1st DCA 1983). While the validity
of these proposed rules is not at issue in this case, the Departnent should
avoid a future challenge by preparing an EIS at this stage of the proceedi ng.

62. Section 380.05(6), Florida Statutes, provides that no proposed | and
devel opnent regul ation shall becone effective until the Departnment has adopted a
rul e approving such regulation. By definition, |and devel opment regul ati ons
i nclude | and use maps and map anendnents. Section 380.031(8), and Rule 28-
20.19(4), Florida Adnmnistrative Code. |In pertinent part, Section 380.0552,

Fl orida Statutes provides:

380. 0552 Fl orida Keys Area; protection
and designation as area of critical state
concern. - -

(7) PRINCI PLES FOR GUI DI NG DEVELOPMENT. - -
State, regional, and | ocal agencies and units
of governnent in the Florida Keys Area shal
coordi nate their plans and conduct their
prograns and regul atory activities consistent
with the principles for guiding devel opnent
as set forth in chapter 27F-8, Florida

Adm ni strative Code, as anmended effective
August 23, 1984, which chapter is hereby
adopted and incorporated herein by reference.
For the purposes of review ng consistency of
t he adopted plan or any amendnents to that
plan with the principles for guiding

devel opnent and any anendnents to the
principles, the principles shall be construed
as a whole and no specific provision shall be



construed or applied in isolation fromthe

ot her provisions. However, the principles
for guiding devel opnent as set forth in
chapter 27F-8, Florida Adnministrative Code

as anended effective August 23, 1984, are
repeal ed 18 nonths fromJuly 1, 1986. After
repeal, the follow ng shall be the principles
wi th which any plan anendnents must be

consi stent:

(a) To strengthen | ocal governnent
capabilities for nanagi ng | and use and
devel opnent so that | ocal government is able
to achi eve these objectives wthout the
continuation of the area of critical state
concern designation.

(b) To protect shorelines and marine
resources, including mangroves, coral reef
formati ons, seagrass beds, wetlands, fish and
wildlife, and their habitat.

(c) To protect upland resources,
tropi cal biological communities, freshwater
wet | ands, native tropical vegetation (for
exanpl e, hardwood hammocks and pi nel ands),
dune ridges and beaches, wildlife, and their
habi t at .

(d) To ensure the maxi mum wel | - bei ng of
the Florida Keys and its citizens through
sound econom ¢ devel opnent.

(e) To limt the adverse inpacts of
devel opnent on the quality of water
t hroughout the Fl orida Keys.

(f) To enhance natural scenic resources,
pronote the aesthetic benefits of the natura
envi ronnent, and ensure that devel opnent is
conpati ble with the uni que historic character
of the Florida Keys.

(g) To protect the historical heritage
of the Florida Keys.

(h) To protect the value, efficiency,
cost-effectiveness, and anortized |ife of
exi sting and proposed nmjor public
i nvestments, including:

1. The Florida Keys Aqueduct and water
supply facilities;

2. Sewage coll ection and di sposa
facilities;

3. Solid waste collection and di sposa
facilities;

4. Key West Naval Air Station and
other mlitary facilities;

5. Transportation facilities;

6. Federal parks, wildlife refuges, and
mari ne sanctuari es;

7. State parks, recreation facilities,
aquatic preserves, and other publicly owned
properties;



63.

8. City electric service and the
Fl ori da Keys Co-op; and
9. Oher utilities, as appropriate.

(i) Tolimt the adverse inpacts of
public investnents on the environnenta
resources of the Florida Keys.

(j) To nmake avail abl e adequate
af f ordabl e housing for all sectors of the
popul ati on of the Florida Keys.

(k) To provide adequate alternatives for
the protection of public- safety and wel fare
in the event of a natural or man-nmade
di saster and for a post-disaster
reconstruction plan

(1) To protect the public health,
safety, and welfare of the citizens of the
Fl orida Keys and maintain the Florida Keys as
a unique Florida resource.

* * %
(9) MODI FI CATI ON TO PLANS AND
REGULATI ONS. --Any | and devel opnent regul ation
or element of a local conprehensive plan in
the Florida Keys Area may be enact ed,
anended, or rescinded by a |ocal government,
but the enactnent, anendnent or rescission
shal | becone effective only upon the approval
thereof by the state | and pl anni ng agency.
The state |and pl anni ng agency shall review
t he proposed change to determine if it is in
conpliance with the principles for guiding
devel opnent set forth in chapter 27F-8,
Fl ori da Admi ni strative Code, as anmended
ef fecti ve August 23, 1984, and shall either
approve or reject the requested changes
within 60 days of receipt thereof. Further,
the state | and pl anni ng agency, after
consulting with the appropriate |oca
government, may, no nore often than once a
year, recomend to the Admi nistration
Conmi ssion the enactnment, anmendnent, or
resci ssion of a | and devel opnent regul ation
or element of a |local conprehensive plan
Wthin 45 days followi ng the recei pt of such
recomendati on by the state | and pl anni ng
agency, the comm ssion shall reject the
recomendati on, or accept it with or wthout
nodi fication and it, by rule, including any
changes. Any such | ocal devel oprent
regul ation or plan shall be in conpliance
with the principles for guiding devel opnent.
(Enphasi s supplied.)

Petitioners in Cases Nunbered 88-1067 RP, 88-1092 through 88-1100 RP

and 88-1113 RP which seek the approval of Map Amendnents 170, 172 through 177,
and 194 (The Median Strip and Sewage Pl ant Nei ghbor) have nmet their burden of
proof in this case. It has been shown that approval of these Map Anendnents
woul d be consistent with the Principles For Guiding Devel opnment set forth in



Section 380.0552(7), above, as interpreted and applied by the Department relying
upon pertinent provisions of the Keys' Conprehensive Pl an

64. As set forth in the above Findings of Fact, the Median Strip is
al ready predom nately devel oped for conmercial uses. Wile there is sone
undevel oped property, there is no residential property in the portion of the
strip where Petitioners' properties are |ocated. Approval of these Anendnents
will not result in spot zoning since they should be dealt with as one package
according to the Departnment's expert in Monroe County conprehensive pl anni ng,
Mari a Abadal. The evidence al so established that residential devel opnment is not
appropriate in a 120 foot wi de nmedian strip between two hi ghways. The character
of this strip is comercial, the existing uses serve the conmercial needs of
residents, and the properties at issue are accessible without use of U S. 1.
Under these circunmstances, Petitioners have shown that their properties neet the
pur pose of a Sub Urban Comercial District (SC), and would not be appropriate
for a Sub Urban Residential (SR) designation. By allow ng existing comerci al
uses to continue in areas already used for comrercial purposes, and to be
replaced in the event of fire or natural disaster, these Map Anendnents are
consistent with those Principles which pronote sound econom ¢ devel opnent,
protect conmunity character, and preserve the natural resources of the Keys by
obviating the future need to rel ocate these conmercial uses to presently
undevel oped properti es.

65. The Sewage Pl ant Nei ghbor is inappropriately designated as | nproved
Subdi vision (1S) since this property is not part of a platted subdivision, a
necessary condition for 1S. The Petitioner denonstrated that this property is
currently used for commercial purpose, and is surrounded by two sewage treat nment
pl ants, a high school athletic field and repair garage, and a condom ni um
generator. The Map Amendnent filed by Petitioner seeks SC zoning, and it was
shown that approval of this Anendment woul d be consistent with those Principles
Far CGui di ng Devel opment which seek to pronote sound econom c devel opnent and the
protection of the public welfare, and would not violate any Principle that
enphasi zes the need to protect the natural resources of the Keys.

66. The remaining Petitioners did not neet their burden of show ng that
their Map Anendments were consistent with the Principles For CGuiding
Devel opnent, and that, therefore, the Departnent should approve those
Amendnents. Specific findings which support this conclusion are set forth above
for each of the remaining Petitioners. In sunmary, however the evidence
presented by Petitioners was not of sufficient conpetence and substantiality,
when wei ghed agai nst the evidence presented by the Departnent, to establish a
predonm nance in favor of these Petitioners. The degradation of the Keys
natural resources, wetlands, and water quality, adverse inpacts on historica
and comunity character, as well as the availability of affordable housing, and
spot zoni ng which would result from approval of certain Arendnents, are al
matters of primary concern regardi ng these remai ni ng Map Arendnents, approval of
whi ch woul d al so be inconsistent with the need to strengthen | ocal governnent's
| and use managenent capabilities.

RECOMVENDATI ON

Based upon the foregoing, it is RECOVWENDED that the Departnent approve Mp
Amendnents 170 and 172 through 177 (The Median Strip), as well as 194 (Sewage
Pl ant Nei ghbor), and otherw se di sapprove all other Map Anendnents which are the
subj ect of this proceeding, as proposed in Rules 9J-14.006 and 9J-15. 006,
Florida Adm nistrative Code. Further, it is RECOWENDED that the Depart nment



prepare an Econom c | npact Statenment which addresses the inpact of

action on Petitioners.

DONE and ENTERED this 28th day of March, 1989,

Fl ori da.

in Tal | ahassee,

DONALD D. CONN

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 28th day of March, 1989.

ENDNOTE

its proposed

Leon County,

1/ The Board of County Conmi ssioners of Mnroe County was disnissed as a party
herein foll owi ng the conclusion of the Departnment's case since no evidence was

i ntroduced by the Departnent
of this hearing,

Rul i ngs on the Departnent's

i ndi cating that the project,

APPENDI X

Proposed Fi ndi ngs of Fact.

1. Adopted in Finding of Fact 3.

2. Adopted in Finding of Fact 4.

3. Adopted in Finding of Fact 6.

4-5. Adopted in Finding of Fact 4.
6-9. Adopted in Finding of Fact 7.

10. Adopted in Findings of Fact 8, 11.
11. Adopted in Finding of Fact 8.

12. Adopted in Finding of Fact 11.
13-14. Adopted in Finding of Fact 9.
15. Adopted in Finding of Fact 10.

16. Adopted in Finding of Fact 11.
17-18. Adopted in Finding of Fact 9.
19. Adopted in Finding of Fact 10.

20. Adopted in Finding of Fact 11.

21. Adopted in Findings of Fact 12, 13.
22. Adopted in Finding of Fact 13.

23. Rejected in Finding of Fact 13.
24. Adopted in Finding of Fact 13.

25. Adopted in Finding of Fact 16.

26. Adopted in Findings of Fact 12, 14.
27. Adopted in Finding of Fact 14.

28. Adopted in Finding of Fact 15.

29. Adopted in Findings of Fact 15, 17.
30. Adopted in Finding of Fact 18.

which is the subject
was contrary to the |land use plan of Mnroe County.



31. Adopted in Finding of Fact 19.
32. Rejected as irrelevant and not based on conpetent substanti al
evi dence. These Petitioners seek SC zoni ng.
33. Rejected as irrelevant.
34. Adopted in Findings of Fact 20,21 but otherw se rejected in Finding of
Fact 22 and as irrelevant.
35. Rejected in Finding of Fact 19, and otherwi se as irrel evant.
36-37. Rejected in Finding of Fact 23.
38-39. Adopted in Finding of Fact 24.
40. Adopted in Finding of Fact 26.
41. Adopted and Rejected in part in Finding of Fact 25.
42-43. Rejected in Finding of Fact 28.
44-45. Adopted in Findings of Fact 29, 30.
46. Adopted in Finding of Fact 29.
47. Adopted in Finding of Fact 32.
48. Adopted in Finding of Fact 29.
49-50. Adopted in Finding of Fact 30.
51. Adopted in Finding of Fact 31.
52. Adopted in Finding of Fact 30.
53. Adopted in Findings of Fact 31,32 .
54. Adopted in Finding of Fact 35.
55. Adopted in Findings of Fact 36, 37.
56-57. Adopted in Finding of Fact 36.
58. Adopted in Findings of Fact 37, 39.
59. Adopted in Finding of Fact 40.
60. Rejected as unnecessary.
61. Adopted in Finding of Fact 43.
62. Adopted in Finding of Fact 44.
63-65. Adopted in Findings of Fact 45, 48.
66. Adopted in Finding of Fact 46.
67. Rejected as unnecessary.
68. Adopted in Finding of Fact 49.
69. Adopted in Finding of Fact 50.
70-71. Adopted in Finding of Fact 51.
72. Rejected in Finding of Fact 52.
73. Adopted in Finding of Fact 53.
74. Adopted in Finding of Fact 54.
75-78. Rejected in Finding of Fact 55.
Rulings on Petitioner Wttey's Proposed Findings of Fact.
1. Adopted in part in Findings of Fact 24, 25.
2. Adopted in Findings of Fact 24, 26.
3-4. Rejected as not based on conpetent substanti al
evi dence.
Adopted in Finding of Fact 25.
Rej ected as argument on the evidence rather than a finding of fact.
Adopt ed i n-Fi ndi ng of Fact 26.
Rej ect ed as unnecessary as subordinate.
. Adopted in Findings of Fact 25,27 and 28.
10. Adopted in Finding of Fact 56.
11. Adopted in Finding of Fact 28.
Rul i ngs on Petitioner Coral Lake's Proposed Findings of Fact.
12. Adopted in Findings of Fact 29, 30.
13. Adopted in Finding of Fact 33.
14. Adopted in Finding of Fact 32.
15. Adopted in Finding of Fact 33.
16-17. Rejected as sinply a statenent about the evidence.
18. Adopted in Finding of Fact 32.

©CoNoG



19-22. Rejected as sinply a sunmation of testinony, or statenents about
t he evidence and not findings of fact.
Rulings on Petitioner Hills' Proposed Findings of Fact.

1. Adopted in Findings of Fact 29, 34.

2. Adopted in Finding of Fact 30, but otherwi se rejected as irrel evant and
unnecessary.
Adopted in Findings of Fact 30, 33.
Rej ected in Findings of Fact 31,34 and 35.
Rej ected as sinply a sunmati on of evidence.
Rej ected in Findings of Fact 31,32 and 35.
Adopted in Finding of Fact 30.
. Adopted in Finding of Fact 29.

9-11. Adopted in part in Finding of Fact 34, but otherwi se rejected in
Fi ndi ng of Fact 35, and as irrelevant and not based on conpetent substanti al
evi dence.

12. Adopted and Rejected in part in Finding of Fact 32, and otherw se
rejected as sinply a sunmati on of testinony.

13. Rejected as speculative, a sunmation of testinony, and not based on
conpet ent substantial evidence.

14. Adopted in Finding of Fact 56.

XN O AW

Rul i ngs on Petitioners Behrmann's and Ross' Proposed Findings of Fact.

1-3. Adopted in Finding of Fact 36.
4. Adopted and Rejected in part in Findings of Fact 37, 39.
5. Adopted in part in Finding of Fact 38, but otherw se rejected as
irrelevant and not based on conpetent substantial evidence.
6-7. Rejected as irrelevant.
8. Rejected as unnecessary.
9-10. Rejected in Finding of Fact 42.
11. Rejected as irrelevant.
12-14. Rejected in Findings of Fact 43, 44.
15. Adopted in Finding of Fact 56.
Rulings on Petitioners Tormac's and Pl anmac's Proposed Findings of Fact.
12. Adopted in Finding of Fact 45.
13. Adopted in Finding of Fact 48.
14. Adopted in Finding of Fact 46.
15-17. Rejected as irrelevant and unnecessary.
18. Rejected as not based on conpetent substantial evidence.
19. Rejected as unnecessary.
20-21. Rejected in Finding of Fact 49.
22. Adopted in Finding of Fact 49.
23-24. Rejected as unnecessary and not a finding of fact.
25. Adopted in Finding of Fact 47.
26. Rejected in Finding of Fact 49.
Rul i ngs on Petitioner Nash's Proposed Findings of Fact.
12. Adopted in Finding of Fact 50, 51.
13. Adopted in Finding of Fact 51.
14. Rejected in Finding of Fact 52.
15. Rejected in Finding of Fact 51
16. Rejected as cumul ative and unnecessary.
17. Rejected as unnecessary.
18-19. Rejected in Finding of Fact 54.
20. Adopted in Findings of Fact 52, 54.
21-22. Rejected as unnecessary and not a finding of fact.
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Fred Tittle, Esquire
Post O fice Drawer 535
Taverni er, Florida 33070

James A. Helinger, Jr., Esquire
209 Turner Street
Clearwater, Florida 34616

Betty Brothers Rein
Route 1, MIle Marker 28
Little Torch Key, Florida 33043

Larry Keesey, Esquire
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399

Thomas G Pel ham Secretary
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399

Carrol |l Webb, Executive Director
120 Hol | and Bui | di ng
Tal | ahassee, FL 32399-1300



